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1. 9:00 AM CASE NUMBER:  MSC16-00996 
CASE NAME:  ELY VS. WALNUT CREEK ASSOCIATES 2 [PAGA] 
 *FURTHER CASE MANAGEMENT CONFERENCE    
  
*TENTATIVE RULING:* 
 
If the tentative ruling in line 2 is not contested, the Case Management Conference will be vacated, 
and the next date in this matter will be set in accordance with that ruling. 
 

 

  
    

2. 9:00 AM CASE NUMBER:  MSC16-00996 
CASE NAME:  ELY VS. WALNUT CREEK ASSOCIATES 2 [PAGA] 
 HEARING IN RE:  *MOTION/PETITION TO COMPEL ARBITRATION AND TO DISMISS NON-
INDIVIDUAL PAGA CLAIMS 
 
*TENTATIVE RULING:* 
 
The Court previously considered WCA2’s motion to compel arbitration (“MTC”). The MTC relied 
chiefly on the United States Supreme Court’s recent decision Viking River Cruises, Inc. v. Moriana 
(2022) 142 S.Ct. 1906 (“Viking”). The Court tentatively ruled that WCA2 had failed to carry its burden 
of demonstrating the existence of an agreement to arbitrate its dispute with plaintiff Landen Ely 
(“Ely”) because WCA2 had not shown that the arbitration agreement here was sufficiently similar to 
the agreement in Viking to compel a conclusion that Viking controlled the analysis. 

WCA2 timely contested the Court’s tentative ruling, and the parties, represented by counsel, 
appeared and argued the matter. The Court solicited supplemental briefing and continued the matter 
to further consider the question of whether it should compel Ely’s individual PAGA claims to 
arbitration and dismiss the representative claims for want of standing. (The Court does not repeat 
here its discussion of the Viking opinion; suffice it to say that under Viking, a PAGA action can be 
severed into its constituent claims—the named plaintiff’s “individual claims” and the remaining 
“representative claims,”—and it is possible for the parties to have agreed to arbitrate the “individual 
claims.”) 

As part of that supplemental briefing, Ely asked the Court to stay this matter pending the California 
Supreme Court’s decision in Adolph v. Uber Technologies, Inc. (4th DCA April 11, 2022) 2022 
Cal.App.Unpub.LEXIS 2170 (review granted July 20, 2022; 2022 Cal.LEXIS 4125.) (“Adolph”).  

Adolph 

The 4th District Court of Appeal’s holding in Adolph is that the “threshold” issue of whether the 
plaintiff is an employee—and thus able to bring a PAGA action as an “aggrieved employee”—or an 
independent contractor—and thus unable to bring a PAGA action—cannot be arbitrated. So from an 
examination of only the Court of Appeal opinion, it might seem that the California Supreme Court’s 
decision in Adolph would not provide much (if any) insight into whether Viking correctly applied 
California law when it concluded that a PAGA action can be split into “individual” and “non-individual” 
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portions and that once the “individual” portion is committed to arbitration, the plaintiff lacks standing 
to pursue the “non-individual” portion in court. 

However, it is clear that the California Supreme Court will address that issue: 

The issue to be briefed and argued is limited to the following: Whether an aggrieved 
employee who has been compelled to arbitrate claims under [PAGA] that are 
“premised on Labor Code violations actually sustained by” the aggrieved employee 
([Viking at p. 1916]; see Lab. Code §§ 2698, 2699, subd. (a)) maintains statutory 
standing to pursue “PAGA claims arising out of events involving other employees” 
([Viking at p. 1916]) in court or in any other forum the parties agree is suitable. 

(2022 Cal.LEXIS 5021.) 

Legal Standard for a Stay 

The Court has inherent authority to stay this matter if such a stay accommodates the ends of justice. 
(OTO, L.L.C. v. Kho (2019) 8 Cal.5th 111, 141.) The power to stay proceedings is incidental to the 
power inherent in every court to control the disposition of matters on its docket, keeping in mind 
economy of time and effort for the court, for counsel, and for litigants. (Id.) Trial courts generally have 
inherent power to stay proceedings in the interest of justice to promote judicial efficiency. (Freiberg 
v. City of Mission Viejo (1995) 33 Cal.App.4th 1484, 1489.) 

Analysis 

The Court notes that it previously continued this matter to permit WCA2 to await the Viking decision. 
Given that the continuance permitted WCA2 to file the instant motion to compel arbitration—WCA2’s 
second attempt to compel this case to arbitration—the continuance operated, in practice, as a stay. It 
would not accommodate the ends of justice to now deny Ely the chance to await the decision in 
Adolph. 

Further, the Court can identify no prejudice to WCA2 in issuing a stay. As the plaintiff in this matter, 
Ely has the burden of proving the essential elements of the claims he has made, and so if memories 
fade or evidence stales, it will impede Ely’s ability to prove the essential elements of this case, 
benefitting WCA2. 

Finally, the judicial efficiency aspect of a stay is beyond dispute. Viking has thrown PAGA law into a 
state of flux. Before Viking, the law was clear: a PAGA action was not subject to arbitration, because 
the claims made in a PAGA action belonged to the State of California and the State had not agreed to 
arbitrate any of its claims. As discussed previously, the holding of Viking changed that in two respects: 
(i) a PAGA action can be divided into “individual claims” and “representative claims” and (ii) assuming 
the “individual claims” are within the scope of an enforceable arbitration agreement, once the 
“individual claims” are sent to arbitration, the named plaintiff lacks standing to pursue the 
“representative claims” in court. However, the concurring opinions indicate that the second part is 
contingent on the United States Supreme Court’s interpretation of California law being correct, and 
suggests that a California court must have the last word on that issue. In the intervening time, the 
higher tribunals of this State have not yet had an opportunity to evaluate Viking’s conception of 
California law, but Adolph will squarely address that issue. Assuming, arguendo, that the Court agrees 
with WCA2 that Ely’s “individual claims” must be resolved in arbitration, clear guidance from our 
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Supreme Court on what exactly to do with the “representative claims” would serve the ends of both 
justice and judicial efficiency. 

The MTC is denied without prejudice. This matter is stayed in its entirety, pending the California 
Supreme Court’s decision in the Adolph case. Within seven (7) calendar days of the publication of the 
California Supreme Court’s decision in Adolph, the parties shall jointly approach the clerk of 
Department 39 and identify mutually agreeable dates for a case management conference. At that 
CMC, the parties will advise the Court of the status of this matter in light of Adolph, and together, the 
Court and the parties will determine a way forward for this case 

 
 

  
    

3. 9:00 AM CASE NUMBER:  MSC17-01600 
CASE NAME:  TOVAR VS NIR WEST COAST 
 SPECIAL SET HEARING RE:  PLAINTIFF'S REQUEST TO REQUIRE DISTRIBUTION OF FUNDS  
 
*TENTATIVE RULING:* 
 

By order of August 30, 2022, the Court directed plaintiffs to submit “a specific plan and 

schedule for distribution of the $70,000 in available funds, including a declaration from the 

settlement administrator describing the costs of the proposed distribution.”  The Court then indicated 

that it would decide “how much should be allocated to the administrator and whether any should be 

allocated to plaintiffs’ incentive payments.”  It authorized defendant Lynn to file a response.  

Defendant Lynn has not done so.   

As initially approved, the settlement provided that a distribution would be made when the 

settlement fund reached $160,000 of the $480,000 settlement total, and set specific allocations to 

the various expenditures.  If those same proportions were applied to the $70,000 available, the class 

would receive $39,340, counsel would receive $21,000, litigation costs would be $2,730, the service 

award would receive $1,470, the settlement administrator would receive $2,870, and the LWDA 

would receive $2,590.  The new proposal would provide $50,000 to the class, nothing to counsel for 

fees or costs, the entire $10,000 service award would be paid, $10,000 would be provided to the 

settlement administrator, and nothing to the LWDA.  (Amounts reduced would still be owed in full, 

but their payment would be deferred until a later point, when more funds are paid.) As to the class 

recovery, it makes sense to give as much to the class members as possible.  As to attorney’s fees, 

counsel is accepting a delay in funding.  As to the service award, plaintiff has been active in pursuing 

the matter.  As to administrative costs, the administrator now faces a more costly process than 

initially envisioned. 

The proposal also includes proposed modification of the payment schedule, but adheres to 

the judgment as much as possible. 

All things considered, the proposed modifications are in the best interest of the class. 
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The motion is granted.  A Case Management Conference will be heard February 3, 2023, 8:30 

a.m. 
 

  
    

4. 9:00 AM CASE NUMBER:  MSC18-00956 
CASE NAME:  EUBANKS VS YAPSTONE 
 HEARING IN RE:  FINAL APPROVAL OF CLASS ACTION SETTLEMENT+0001+  
  
*TENTATIVE RULING:* 
 

Plaintiff Irma Eubanks moves for final approval of her class action settlement with defendant 
Yapstone, Inc., attorney’s fees and costs, and a representative incentive payment. 

The motion for preliminary approval initially was heard on February 3, 2021, and the Court 
requested supplemental briefing on specified issues.  After briefing was provided, and the matter was 
continued more than once, another hearing was held, preliminary approval was granted on January 
14, 2022.  The interim steps in obtaining preliminary approval will not be discussed here. 

A. Background and Settlement Terms 

The original complaint was filed May 11, 2018.  It is a class action complaint alleging that 
defendant violated the Labor Code by filing to provide required overtime and minimum wages, meal 
and rest periods, proper wage statements, and reimbursement of employee business expenses.  The 
case does not include a claim under PAGA. 

The settlement would create a gross settlement fund of $1,500,000.  The class representative 
payment would be $15,000.  Counsel’s attorney’s fees would be $600,000 (40% of the settlement).  
Litigation costs, initially capped at $75,000, are now requested in the amount of $48,686.04.  The 
settlement administrator (Phoenix Settlement Administrators), initially capped its costs at $9,000, but 
now seeks only $7,000.  Thus, the net settlement amount available to the class would be 
$829,313.96.  The fund is non-reversionary.  The gross settlement would be paid in three 
installments: one of $750,000 within sixty days after final approval of the settlement, a second of 
$375,000 one year later, and a third of $375,000 two years after the first payment.  Provision is made 
for acceleration of all amounts owed in the event of a default in payment. The allocation of each 
payment is set forth in Paragraph 4(D) of the settlement agreement.  It states that the first payment 
would pay “two-thirds of each Settlement Class Members Individual Settlement payment.”  

 The class would consist of current or formerly hourly-paid employees who worked for 
Defendant within California during May 11, 2014, to the date of an order granting preliminary 
approval of the settlement.  Funds would be apportioned among the class based on their number of 
work weeks during the class period. Checks will be apportioned 20% to wages (with appropriate 
reduction of withholding of taxes) and 80% to penalties and interest.  Notice to the class would be 
provided, which would include the number of work weeks.  The class members will not be required to 
file a claim.  Class members may object or opt out of the settlement.  They may dispute their number 
of work weeks.  Various prescribed follow-up steps will be taken with respect to mail that is returned 
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as undeliverable.  Uncashed checks from the first installment would be cancelled and reallocated to 
the remainder of the funds distributed to the class in the second installment.  Uncashed checks from 
the second installment would be cancelled and the funds sent to the State Unclaimed Property Fund.     

Based on the estimated class size (about 322), the average net settlement share is about 
$2,487. 

Substantial formal discovery was undertaken, and the matter settled after three sessions with 
an experienced mediator.  Plaintiff’s counsel, in supplemental briefing, provided an evaluation of the 
strengths and weaknesses of the case, and its potential value.   

Since the preliminary approval, the administrator has begun the implementation process.  
Final Class Data provided information for 303 class members.  Notices were mailed, and only 4 were 
returned as undeliverable.  Follow-up found addresses for each, which were remailed and were not 
returned.  No objections or requests for exclusions have been received. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794,1801, including 
“the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further litigation, 
the risk of maintaining class action status through trial, the amount offered in settlement, the extent 
of discovery completed and the state of the proceedings, the experience and views of counsel, the 
presence of a governmental participant, and the reaction … to the proposed settlement.”   

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiffs seek 40% of the total settlement amount as fees, relying on the “common fund” 

theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated: “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)  At the time of preliminary approval, 
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the Court directed counsel to provide information for a lodestar cross-check in connection with the 

motion for final approval, and counsel has done so.  Counsel attest that they spent 701.20 hours on 

the case to this point.  Applying a blended rate of $775 per hour, the lodestar is $543,430.  To award 

$600,000 results in an implied multiplier of 1.1.  Ordinarily, the Court might have some difficulty 

awarding a fee that amounts to 40% of the recovery, but in this case, because it results in a fee only 

minimally above the lodestar, it is approved. 

Litigation costs of $48,686.04 are reasonable and are approved. 

The settlement administrator’s costs of $7,000 are reasonable and are approved. 

The requested representative payment of $15,000 for plaintiff was deferred until this final 

approval motion.  Criteria for evaluation of such requests are discussed in Clark v. American 

Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807.   

Ms. Eubanks has provided a declaration attesting to having spent a total of 47 hours working 

on the case.  She does not describe any additional claims of value that she personally possessed that 

were released in the settlement.  Considering these facts, the award is reduced to $7,500, with the 

difference to be applied to the net settlement amount. 

D. Discussion and Conclusion 

The Court finds that the settlement is fair, reasonable, and adequate, and grants the motion 

for approval, with the sole modification that the representative incentive payment is reduced to 

$7,500.   

Counsel are directed to prepare an order after hearing reflecting this ruling and the other 

findings contained in the proposed order.  In addition, counsel are directed to prepare a judgment, 

which must provide for a compliance hearing after the settlement has been completely implemented.  

Counsel should obtain the hearing date through consultation with the Department 39 Clerk.   

Plaintiffs’ counsel are to submit a compliance statement one week before the compliance hearing 

date.  5% of the attorney’s fees are to be withheld by the claims administrator pending satisfactory 

compliance as found by the Court. 

 
 

  
    

5. 9:00 AM CASE NUMBER:  MSC20-02078 
CASE NAME:  CASTELLANOS VS DEVIL MOUNTAIN WHOLESALE 
 HEARING IN RE:  FINAL APPROVAL OF CLASS ACTION & PAGA SETTLEMENT  
  
*TENTATIVE RULING:* 
 

Plaintiffs Juan Castellanos and Joel Montes move for final approval of their class action and 
PAGA settlement with defendants Devil Mountain Wholesale Nursery, Inc. and Devil Mountain 
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Wholesale Nursery, LLC, and for approval of attorney’s fees and a representative incentive payment.   

A. Background and Settlement Terms 

Castellanos filed the original complaint on October 13, 2020, raising a class action on behalf of 
non-exempt employees alleging that defendant violated the Labor Code in various ways, including 
unpaid overtime, unpaid minimum wage, non-compliant meal and rest periods, unreimbursed 
business expenses, failure to maintain payroll records, waiting time, and wage statement claims.   On 
November 13, 2020, the complaint was amended to add PAGA claims.  On December 29, 2020, 
Montes filed a similar complaint, also in this county. The two cases were consolidated by stipulation 
and order on August 2, 2021. 

The settlement would create a gross settlement fund of $970,000.  The class representative 
payment to each of the two plaintiffs would be $7,500.  Counsel’s attorney’s fees would be $339,500 
(35% of the settlement).  Litigation costs were capped at $25,000, and are now requested in the 
amount of $14,247.36.  The settlement administrator would receive $10,500.  PAGA penalties would 
be $20,000, resulting in a payment of $15,000 to the LWDA.  The fund is non-reversionary. Based on 
the approximate net payment amount of $560,000, and the estimated class size (284 members) the 
average net payment for each class member is approximately $1,972. 

The proposed settlement would certify a class of all hourly, non-exempt employees of 
defendants in the State of California who worked at any time from October 13, 2016, through the 
date of preliminary approval (estimated at 284 members), excluding employees who have signed 
arbitration and/or separation agreements (estimated at 708 employees).  

 The class members will not be required to file a claim.  Class members may object or opt out 
of the settlement.  (Class members cannot opt out of the PAGA portion of the settlement.)  Funds 
would be apportioned to class members based on the number of individual workweeks worked by the 
individual employee during the relevant time period.  As to the PAGA Members, the employee 
portion of the PAGA penalties will be allocated in the same manner.  (Par. 44(b).)  Since PAGA 
members cannot opt out, they will receive their portion of the PAGA penalties regardless of whether 
they opt out. 

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  Checks uncashed checks after 180 days will be tendered to the State Controller’s 
unclaimed property fund.  

The settlement contains release language, releasing all claims “arising from, or related to, the 
same set of operative facts as those set forth in the operative complaints in the Actions and in the 
Plaintiffs’ PAGA letters.”  (Par. 26, 63.) It then identifies specific types of claims falling within that 
general provision.  The limitation to claims arising from facts alleged in the complaint is important.  
(Amaro v. Anaheim Arena Mgmt., LLC (2021) 69 Cal.App.5th 521, 537 [“A court cannot release claims 
that are outside the scope of the allegations of the complaint.”  “Put another way, a release of claims 
that’ go beyond the scope of the allegations in the operative complaint’ is impermissible.” (Id., 
quoting Marshall v. Northrop Grumman Corp.  (C.D. Cal.2020) 469 F.Supp.3d 942, 949.) 

Informal discovery was undertaken prior to mediation, including analysis of a 20% sample of 
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time and payroll data. The matter settled after extensive arms-length negotiations, with included a 
mediation session with an experienced mediator.   

Counsel also has provided a summary of a quantitative analysis of the case, and how the 
settlement compares to the potential value of the case, after allowing for various risks and 
contingencies. Counsel estimates the maximum potential liability at $11,799,803.76. This is broken 
down by separate categories for meal and rest period violations, unpaid off-the-clock work and 
overtime, unreimbursed business expenses, waiting time penalties, and wage statement penalties.  
Plaintiffs also estimate PAGA penalties at a maximum of $8,953,500.    The potential liability needs to 
be adjusted for various evidence and risk based contingencies, including problems of proof, as well as 
the derivative nature of wage statement and waiting time penalties. Claims for PAGA penalties are 
difficult to evaluate for a number of reasons: they derive from other violations, they include 
“stacking” of violations, the law may only allow application of the “initial violation” penalty amount, 
and the total amount may be reduced in the discretion of the court. (See Labor Code, § 2699(e)(2) 
[PAGA penalties may be reduced where “based on the facts and circumstances of the particular case, 
to do otherwise would result in an award that is unjust arbitrary and oppressive, or confiscatory.”]) 

The LWDA was notified of the settlement.  

After preliminary approval, the Settlement Administrator mailed notice packages to 294 
identified class members.  28 were returned as undeliverable, but further investigation found 18 new 
addresses, and packages were remailed, leaving ten undeliverable notices. No objections, requests for 
exclusion, or workweek disputes were received.  (Because the last day to respond did not fall until 
after the moving papers were filed, this was confirmed by a supplemental declaration of the 
Settlement Administrator, filed October 2, 2022.) 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”  
(See also Amaro v. Anaheim Arena Mgmt., LLC, supra,  69 Cal.App.5th 521.) 

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, 

Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the 

“fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]” (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
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policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiffs seek 35% of the total settlement amount as fees, relying on the “common fund” 

theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated: “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)   

Accordingly, plaintiffs have provided information concerning the lodestar fee amount. They 

estimate that 428.4 hours of attorney time were expended between plaintiffs’ two firms.  Bibiyan Law 

Group spent 213 hours, with hourly rates ranging from $750 to $350, with a blended rate of $537.50, 

computing to a lodestar of $114,487.50.  Payne & Nguyen spent 215.4 hours at a blended rate of 

$525 per hour, computing to a lodestar of $113,085.  The total is $227,572.50.  Award of the 

requested $339,500 results in an implied multiplier of 1.49.  Based on all of the considerations in this 

case, there is no need to adjust the fees requested, and the full amount is approved. 

Litigation costs of $14,247.36 are reasonable and are approved. 

The settlement administrator’s costs of $10,500 are reasonable and are approved.   

The requested representative payments of $7,500 for each plaintiff were deferred until this 

final approval motion.  Criteria for evaluation of such requests are discussed in Clark v. American 

Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807.   

Plaintiffs have provided declarations in support of their request.  Mr. Castellanos attests that 

he spent about 15 hours on the case.  His employment was terminated before he filed suit. which he 

asserts was in retaliation for asking questions about wage issues.  He is releasing these claims, which 

is broader release than is given by the remaining class members.  Mr. Montes attests that he has 

spent (through the preliminary approval motion) at least 16 hours on the case.  He also has provided 

a general release, but does not identify any claim (e.g., wrongful termination) of actual value that he 

is releasing.  Mr. Castellanos’ payment is approved in the amount of $7,500.  Mr. Montes’ payment is 

approved in the amount of $5,000. 
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D.  Discussion and Conclusion 

The moving papers sufficiently establish that the proposed settlement is fair, reasonable, and 

adequate.   

The motion is granted as requested, subject to the modification of Montes’ incentive 

payment to $5,000, with the difference to go to the net settlement amount.  Counsel are directed to 

prepare an order reflecting this tentative ruling, the other findings in the previously submitted 

proposed order, and a judgment. 

The ultimate judgment must provide for a compliance hearing after the settlement has been 

completely implemented.  Plaintiffs’ counsel are to submit a compliance statement one week before 

the compliance hearing date.  5% of the attorney’s fees are to be withheld by the claims 

administrator pending satisfactory compliance as found by the Court. 

 
 

  
    

6. 9:00 AM CASE NUMBER:  MSC21-00303 
CASE NAME:  ROWENA KLAR VS.  KPMG, LLP A CALIFORNIA LIMITED LIABILITY PARTNERSHIP 
 SPECIAL SET HEARING RE:  COMPLIANCE HEARING  
 
*TENTATIVE RULING:* 
 
Hearing required.  The Dancy declaration, at paragraph 16, refers both to provision of funds from 

uncashed checks to the State Controller, and to payment to Legal Aid at Work.   The settlement as 

initially proposed provided funds to Legal Aid at Work, but that provision was removed from the final 

order approving the settlement.  (Order approving settlement, May 17, 2022, par. 18.) One of these 

provisions may be a clerical error, but the difference needs to be resolved.  If the intent is to make a 

cy pres distribution, a further hearing must be scheduled to identify the amount, and an amended 

judgment must be submitted. 
 

  
    

7. 9:00 AM CASE NUMBER:  MSN19-2096 
CASE NAME:  U.S. BANK NA SUCCESSOR TO BANK OF AMERICA, NA. SUCCESSOR IN INTEREST TO 
LASALLE BANK NA TRUSTEE ON B VS.  SIMONE BRAXTON 
 HEARING IN RE:  MOTION OR SUMMARY JUDGMENT FILED BY PLAINTIFFS  
  
*TENTATIVE RULING:* 
 
Hearing required.  Counsel for plaintiff/moving party has advised the Court of his intent to agree to a 

continuance of the motion, but has not provided a stipulation to that effect.  The parties are to 

appear (remotely) to discuss rescheduling of the matter. 
 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
HEARING DATE:  10/06/2022 
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8. 10:00 AM CASE NUMBER:  MSC20-02183 
CASE NAME:  ELLIS VS ARB, INC. 
 SPECIAL SET HEARING RE:  FURTHER INFORMAL DISCOVERY CONFERENCE  
 
 
Continued by stipulation of counsel to November 9, 2022, at 9 a.m. 
 

 

  

 


